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I believe that often cases do not settle because the idea of compromise, when you are ‘sure’ of your 

stance, can seem like giving in. But mediation is not just an exercise of horse-trading to achieve a 

compromised settlement. Of course, sometimes it may come down to this at the end of a negotiation, 

but it’s the journey to get to that point that ought not to be overlooked. 

Due to the cloaks of confidentiality and without prejudice, that journey allows the parties to test their 

evidence whilst at the same time face their anxieties and openly accuse or concede as necessary. 

Protracted litigation is not just about the case itself. The litigation weaves its way into all avenues of life 

from health to finances to relationships. There is very little going back if you take your business partner 

or colleague all the way to a trial which sees you attack their credibility and drain them of their 

resources. Even in situations where the parties see no further relationship, the collateral damage of 

protracted litigation may be seen in third parties’ attitudes towards the litigation and the inevitable 

financial losses which presumably were meant for a worthier fate. 

One of the biggest advantages of mediation is the ability to settle on terms not possible in court; parties 

can carve out a settlement agreement that is genuinely mutually beneficial and this can assist in both 

parties feeling like they have ‘won’ a little. 

A number of jurisdictions, such as the USA, Scandinavia and Australia, have implemented mandatory 

mediation. However purist mediators consider the foundation of mediation to be that it is a voluntary, 

consensual process, and making participation mandatory would be paradoxical. I tend to agree with this 

to some extent. 

Another criticism made of mediation is that an imbalance in power could lead to an unjust result. In 

court, the judge is there to prevent injustice. A mediator cannot step in to prevent a weaker party from 

making a bad decision. To a degree, this is a risk. It may, however, be a risk worth taking. An imbalance 

in power (often lack of funds) may lead indirectly to some injustice at trial even before the most fair-

minded of judges. In fact, mandatory mediation may result in a weaker party achieving a better (and 

fairer) outcome by avoiding the full cost of litigation. It may empower someone who would struggle to 

bring a case to trial. The risk can be mitigated by appropriate training for mediators. A mediator should 

not advise a party that the agreement they are about to make is a bad one, but they can keep the 

parties physically separate.  They can remind a party who may be being bulldozed that they can leave 

the mediation (temporarily or permanently) at any time. 



Broadly speaking I am of the view that, in order to mediate successfully, the parties should come to the 

table voluntarily. To come to a mediation when forced to spend additional sums of money is asking for an 

uphill battle from the very beginning of the mediation process. 

I do agree that the majority of cases would benefit from mediation and therefore my personal preference 

would be to see a court ordered approach with each case decided on its own facts; this may allow the 

parties to make submissions as to why/why not mediation would be useful in their particular matter. 

Whilst this may result in one party being forced to mediate, at least it is as a result of a court order rather 

than their hand being forced by the opposing party. 

Lastly, even a voluntary mediation will have its’ limits if the wrong mediator is selected.   

A good mediator will ask probing questions to test the parties’ positions in a bid to guide them to a more 

conciliatory position. A mediator should not just be a messenger between the parties; instead should 

facilitate a settlement and ought to know how to move things on during the day if either party becomes 

entrenched in their positions. 

Mediations overall retain a very high success rate (over 95%). So as long as both parties come to the table 

voluntarily and the mediator guides and tests the parties as he/she are supposed to, there is good reason 

to attempt (and incur the costs of) formal mediation in the majority of disputes. 
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