
 

 

 

 

1. On 2 July 2020, in the case of TFS Stores Ltd v The Designer Retail Outlet Centres (Mansfield) 

General Partner Ltd & Ors [2020] EWCA Civ 833, the Court of Appeal considered another 

challenge to the PD 51Z stay (and by extension, the CPR 55.29 stay). The questions considered 

were: 

a. Was a counterclaim a part 55 possession claim? And; 

b. Did a stay of a possession counterclaim stay an appeal of the original claim? 

 

FACTS 

 

2. The appeal concerned six commercial tenancies where the tenants were a chain of perfume 

shops. There were two original actions.  

 

The First Action 

 

3. In the first, the tenants claimed for a declaration that the tenancies had not been validly 

excluded from the protection of the Landlord and Tenant Act 1954, and an injunction 

preventing the landlord from taking possession. The landlords counterclaimed for possession. 

 

The Second Action 

 

4. In the second action, the landlords claimed for a declaration that the tenancies were not 

protected by the 1954 Act, rather than possession because the terms had not then expired.  

 

5. However, by the time of judgement, the terms of three of the four tenancies had expired, and 

the parties agreed thereafter that there should be orders for possession to give effect to the 

decision that the judge had made. The landlords claim, however, was never formally amended 

to claim possession.  
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Appeal/PD 51Z 

 

6. The first action was decided against the tenant and possession orders were made on the 

counterclaim. The tenant appealed both decisions, the appeal was dismissed and the tenant 

was granted permission to appeal to the Court of Appeal.  

 

7. A hearing was listed on 24 June 2020, which the tenant applied to have vacated on the basis 

that the PD 51Z stay applied.  

 

8. Lewison LJ refused the application on paper, on the basis that the claim was not a possession 

claim and the counterclaim was not under Part 55: 

 

“I do not consider that the automatic stay under PD51Z applies to this appeal. PD51Z is 

restricted to proceedings for possession bought under CPR Part 55. Okoro decides that this 

includes appeals, but does not otherwise expand the scope of PD51Z. The Court emphasized 

that what was important was how the proceedings were initiated. This claim was bought by a 

Part 7 claim: not under Part 55.” [9].  

 

9. The tenant sought a full hearing.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

THE PROVISIONS OF PD 51Z 

 

10. PD 51Z as amended, is in the following terms:  

 

"This Practice Direction supplements Part 51 

 

1. This practice direction is made under rule 51.2 of the [CPR]. It is intended to assess 

modifications to the rules and [PDs] that may be necessary during the Coronavirus 

pandemic and the need to ensure that the administration of justice, including the 

enforcement of orders, is carried out so as not to endanger public health. As such it 

makes provision to stay proceedings for, and to enforce, possession. It ceases to have 

effect on 30 October 2020. 

 

2. Subject to paragraph 2A, all proceedings for possession brought under CPR Part 55 

and all proceedings seeking to enforce an order for possession by a warrant or writ of 

possession are stayed for a period of 90 days from the date this Direction comes into 

force. 

 

2A Paragraph 2 does not apply to- 

(a) A claim against trespassers, to which rule 55.6 applies; 

(b) An application for an interim possession order under section III of Part 55, 

including the making of such an order, the hearing required by rule 55.25(4), 

and any application made under rule 55.28(1); or 

(c) An application for case management directions which are agreed by all the 

parties. 

 

3. For the avoidance of doubt, claims for injunctive relief are not subject to the stay in 

paragraph 2, and the fact that a claim to which paragraph 2 applies will be stayed does 

not preclude the issue of such a claim". 

 

 

 

 



 

 

THE APPEAL  

11. The Court of Appeal identified three issues to be addressed:  

a. Does the automatic stay imposed by PD 51Z operate so as to stay the appeals in the 

first and/or second action? 

b. If the stay only operates on one of, or part of, the appeals before the court, should 

there be an immediate hearing? 

c. In any event, should the stay be lifted in whole or part?  

Issue 1: Does the automatic stay imposed by PD 51Z operate so as to stay the appeals in the first 

and/or second action? 

12. As a starting point, the Court found that: 

a. The first action for declarations as to whether or not the tenancies were excluded 

from the protection of the 1954 Act, and for an injunction to restrain the landlords 

taking possession, were not “proceedings bought under CPR 55, or “proceedings 

seeking to enforce an order for possession” within the meaning of PD 51Z; 

b. The landlords’ counterclaims were clearly “proceedings for possession bought under 

CPR Part 55”; 

c. At the very least, the counterclaim in the first action and the appeal from the orders 

for possession are stayed automatically by PD 51Z;  

d. The landlord’s claim in the second action, for declarations that the tenancies were 

excluded, is clearly not affected by the automatic stay.  

13. The Court of Appeal was then required to consider the effect of what happened to the second 

action after judgement. By that time, the terms of three of the four tenancies had come to an 

end. The parties thereafter agreed possession orders. The Court of Appeal went on to consider 

two further questions:  

 

 

 



 

How does the counterclaim in the first action affect the stay of the appeal in the first action?  

14.  The Court of Appeal held that once the counterclaim was initiated, then the whole action, 

claim and counterclaim became proceedings under Part 55:  

“As soon as the counterclaim for possession was brought by the landlords in the first action, 

the entire action became “proceedings for possession brought under CPR Part 55” and so they 

were caught by the stay when it was imposed in March 2020. I accept that without the 

counterclaim, the first action was not “brought under CPR Part 55” but once the counterclaim 

was initiated, CPR Part 55 was engaged.  

CPR Part 55.2(1) is in mandatory terms. It provides that “the procedure set out in this Section 

of this Part must be used where the claim includes (a) a possession claim brought by a (i) 

landlord (or former landlord).”The CPR Glossary defines a counterclaim as a “claim brought by 

a defendant in response to the Claimant’s claim, which is included in the same proceedings as 

the Claimant’s claim.” This indicates that the entire first action must have become 

“proceedings for possession brought under CPR Part 55” when the counterclaim was initiated.” 

[26-27].  

15. The Court of Appeal considered the reality of the situation more generally in cases such as 

these, and observed that: 

“The tenant started the first action to resolve the legal issue that underlay the question of 

whether or not it was entitled to remain in possession of the two properties. It was inevitable 

that the landlords would counterclaim for possession, which was itself the inevitable 

consequence of their position. This is the case in many types of landlord and tenant disputes. 

Underlying legal issues will need to be resolved, but their determination leads to the conclusion 

that the landlord either will or will not be entitled to recover possession from the tenant. That 

is why it would, in my view, be so inappropriate to salami slice the first action in order to allow 

the appeal against the tenant’s claim to go ahead. If we did that here, it would reduce the 

efficacy of the blanket stay.” [28]  

 

 

 



 

How does the inclusion, by consent, of the possession orders affect the stay of the appeal in the second 

action?  

16. In light of that said above, the Court of Appeal concluded that the automatic stay operated to 

stay the appeals in both the first and second action: 

“I do not see how one can have an order for possession, without there having first been 

proceedings for possession…even though the consensual approach...employed a short cut that 

abrogated the need for a formal amendments of the landlords’ claim in the second action, the 

proceedings on which the judge made his order must properly be regarded as “proceedings for 

possession brought under CPR Part 55”. The judge could not otherwise properly have made the 

Order.” [30] 

“If any other analysis were adopted, there would be a risk that some appeals from possession 

orders would be excluded from the automatic stay, cutting across the purposes of that stay 

and engendering uncertainty.” [31].  

 

Issue 2: If the stay only operates on one, or part of, the appeals before the court, should there be 

an immediate hearing?  

17. Given the decision on Issue 1, the Court of Appeal did not have to make a decision on this 

issue. However, they did go on to give some guidance: 

“I would, however, emphasis the undesirability of any approach that allows claims or appeals 

that are part and parcel of possession claims for be continued despite the automatic stay. As 

we said in Arkin at [42], the purpose of the stay “is of its nature blanket in character and does 

not allow for distinctions between cases where the stay may operate more or less harshly on 

the Claimant”.  [33] 

 

 

 

 



 

“It would send entirely the wrong message if we were to continue to hear an appeal in what 

must properly be regarded as possession proceedings on the technical ground that part of the 

claim is for a declaration as to the law underlying that claim for possession.” [34] 

 

Issue 3: In any event, should the stay be lifted in whole or in part?  

18. The Court of Appeal accepted that it would have been preferable if the tenant had raised the 

point much earlier, however stated: 

“It is not for the court to second guess the policy that lies behind either PD 51Z or the 2020 

Rules. The blanket stay must be given effect. As we said in Arkin at [42], “while we would not 

go as far as to say that there could be no circumstances in which it would be proper for a judge 

to order that the stay imposed by PD 51Z should be lifted in a particular case, we have great 

difficulty in envisaging such a case.” [36] 

CONCLUSION 

19. This is a useful case generally, as it shows the court’s approach when considering PD 51Z in 

relation to both claims and counterclaims brought under Part 55, and those which are not but 

ultimately lead to a determination of whether or not a landlord is entitled to possession.  

 

20. The Court of Appeal has given clear guidance that in cases where the stay only operates in 

respect of part of a claim, counterclaim or appeal and not the whole of the proceedings, “an 

approach that allows claims or appeals that are part and parcel of possession claims for be 

continued despite the automatic stay” is undesirable.  

 

21. The determining factor appeared to be the fact that the Court of Appeal found the claim and 

counterclaim to be interlinked on the issue of whether the tenant was entitled to remain in 

possession. It remains to be seen how the court may justify staying a claim and/or 

counterclaim in cases where both the claim and counterclaim do not consider the issue of 

possession.  

 

 



Whilst every effort has been taken to ensure that the law in this article is correct, it is intended to give 
a general overview of the law for educational purposes. Readers are respectfully reminded that it is 
not intended to be a substitute for specific legal advice and should not be relied upon for this purpose. 
No liability is accepted for any error or omission contained herein. 
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