STATUTORY NUISANCES-A BEGINNER’S GUIDE

What is a Statutory Nuisance?

79. - (1) Subject to subsections (2) to (6) below, the following matters constitute

"statutory nuisances" for the purposes of this Part, that is to say

(a) any premises in such a state as to be prejudicial to health or a nuisance;
é

(7) In this Part

é

"prejudicial to health" mearigjurious, or likely to cause injury, to health;

Premises means there is a cumulative, qualative judgement to be made.

R v Bristol CC ex parte Everefi999] 1 WLR 1170. The Environmental

Protection Act 1990 is a O6sanitary stat.

Birmingham City Council v Oakleyj2001] 1 AC 617. State of premises

does not include layout.

Section 80 or Section 82

Abatement Notice, must be challenged. Offence is breach.

Does LA have a protocol? Have they complied.

Does LA have a prosecution policy? Have they complied c.f R v Adaway

[2004] EWCA Crim 2831.
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Person Aggrieved

Very wide category. Tenant, relative, tolerated trespasser. The right

does not rest on any contractual connection or duty of care.

Coventry CC v Doyld¢1981] 1 WLR 1325

21 days notice

21 clear days. Record & check date of service. This is a jurisdictional

matter. c.f. 82(6)

(6) Before instituting proceedings for arder under subsection (2) above against any
person, the person aggrieved by the nuisaheaH give to that person suatotice in
writing of his intention to bring the proceedings as is applicable to proceedings in
respect of a nuisance of that descriptenmd the notice shall specify theatter
complained of.

The matter complained of. c.f. Pearshouse v Birmingham Cd999) 31
HLR 756. Very l' i mited information

t hem. 6

Owners or person responsible

(4) Proceedings for an ordender subsection (2) above shall be brought

(a) except in a case falling within paragraph (b) or (c) below, against the person

responsible for the nuisance;

(b) where the nuisance arises from any defect of a structural character, against the

owner of he premises;

(c) where the person responsible for the nuisance cannot be found, against the owner

or occupier of the premises.
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! How are you being prosecuted. If you are not the owner are you the

person responsible?

"person responsible”, in relation to t@tsitory nuisance, means the person to whose
act, default or sufferance the nuisance is attributable;

T Structur al defect , doesnodt matter whose

Costs s. 82(12) or what i1tds really al/l

Where on the hearing of proceedinfpr an order under subsection (2) above it is
proved that the alleged nuisance existed at the date of the making of the
complaint, then, whether or not at the date of the hearing it still exists or is likely to
recur, the court shall order the defendant (or defendants in such proportions as
appears fair and reasonable) to pay to the person bringing the proceedings such
amount as the court considers reasonably sufficient to compensate him for any

expenses properly incurred by him in the proceedings.

{1 This is why 21 days is so important.

! CFAs are permitted s.27 Access to Justice Act 1999 but success fees are

not.

9 Partial costs orders have been made.

1 Calderbanloffers can be made c.f. Taylor v Walsall & District Property &

Investment Cq1998) 30 HLR 1062

More Money
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f  Fine up to level five (s. 82(2)). May be possible to avoid by pointing out

that money will come from the housing budget.

f Compensation (s.130 Powers of Criminal Courts (Sentencing) Act 2000)
up to £5,000 but should be restricted to clear and straightforward cases

c.f. Davenport v Walsall MBGQ1996) 28 HLR 754
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The Works Order.

(2) If the magistrates' court is satisfied that the alleged nuisance exists, or that
although abated it is likely to recur on the same premises, the stalirtmake an

order for either or both of the following purposes

(a) requiring the defendant tbate the nuisance, within a time specified in the

order, and to execute any works necessary for that purpose;

(b) prohibiting a recurrence of the nuisance, and requitiegdefendant, within a

time specified in the order, to execute any works necessary to prevent the recurrence;

N.B. It is mandatory to make the order.

However, see Birmingham DC v Kelly (1985) 17 HLR 572 as to the

restrictions on what may properly be included.

Experts

10.

Central role. Patel v Mehtab(1980) 5 HLR 80. Get expert involved

a.s.a.p.

You will have to disclose if you want to use it. Criminal Procedure

Rules Part 24.

Make sure the expert addresses the issues and is aware that he has a

duty to the court.

Independence.

Defences

No notice
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Insufficient Notice
Inadequate Notice
Not Responsible
No Nuisance

No Access Carr v Hackney LBQ1996) 28 HLR 747; Quigley v Liverpool

Housing Trust(1999) EG 94 (CS)
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