1.

AGE DISCRIMINATION AND THE LEGAL PROFESSION

The regulations specifically apply to both limbs of the legal profession, and

to all levels of the profession.

RECRUITMENT AND ADVANCEMENT

2.

Those regulations referred to in the earlier part of this seminar of course

apply to solicitors’ firms. The

TRAINEES

3.

Informal age limits for recruiting trainees are unlawful unless they can be
objectively justified. Where a maximum age is fixed because of training
requirements or the need to have a reasonable period of time before
retirement this may be justifiable. It will though need to be proportionate to

the aim it is intended to achieve.

Most firms trainees are recent graduates and most firms actively seek such
graduates and only recruit those who have only recently left university.
This is potentially indirect discrimination. Recruitment processes need

therefore to be transparent and fair in order to be justified.

Again, all who are involved in recruitment need to be aware of the
regulations and avoid the stereotyping based on age discussed earlier. For
example, an assumption that an older trainee would have difficulties acting
under supervision from a younger employee will be discriminatory and

must be avoided.
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6. Expecting trainees to work long hours may be indirectly discriminatory —
again with reference to the 30 something with childcare commitments who,
as a trainee, cannot afford childcare, may find training more difficult than a

recent graduate with no such commitments.

7. Recruitment literature should be revised to ensure that it is not age specific,

in terms of language or imagery.

8. Application forms should be considered with dates of birth being removed

and included on a separate monitoring form.

ASSOCIATES

9. Traditionally firms recruit associates based on PQE. Using length of service
in this way will most likely be considered to be indirectly discriminatory,

unless justified, as candidates of certain ages will be disadvantaged.

10. Firms ought to consider exactly what they are looking for when recruiting
and be more specific with their criteria as two candidates with the same
number of y e afactshave cBn@letelyrdiffeyent actual levels
of experience, depending on the type of firm, and type of work, they have

previously done.

11. Where PQE requirements are low they will probably be more easy to justify

than if longer is stated as a requirement.

12. A requirement of a minimum number of years experience will probably be
easier to justify as it does not specifically restrict a more experienced, and

therefore probably older, candidate from applying if they are happy to do



the work for the offered salary. However rejecting a candidate because they

have too much experience may be difficult to justify.

13.Most firms charge out and pay assistants according to their PQE. This
needs to be considered under reg. 32. For the first 5 years this may well be
easier to justify than thereafter. However, PQE is not strictly length of
service dependent, a new recruit withnoy ear s’ P aid thensamie
as a new solicitor who completed their training contract at the firm. Reg. 32
Is therefore only an indication of how tribunals may treat this issue, it is not

directly applicable.

14. A PQE remuneration system will be judged in accordance with reg. 3 (1).
This may mean that those who progress quickly and have the ability to
carry out work normally expected of someone more senior would be
underpaid if paid solely with reference to their PQE. Of course though,
those with a higher PQE will be charged out at a higher rate so the firm
earns more money from them. Those with less experience are also more

costly as they require more supervision.

15. However, where every solicitor is appraised annually there is no reason
why they cannot be assessed and remunerated according to their actual

abilities, without reference to their PQE.

16. In reality those who progress quickly and are looking to early partnership
are those who are most likely to have a discrimination claim because of
their desire to progress, though they are probably unlikely to want to bring

a claim.



ADVANCEMENT AND PARTNERSHIP

17. Another potential difficulty that firms may face is if they have a policy of
parting company with associates of,
they will never make partner. This could be said to be performance related,
but what of the 7 year PQE associate who is as capable as others at that
stage, who is willing to remain a senior associate on an appropriate charge
out rate and remuneration package but who is not considered partnership

material.

18.This is likely to be indirectly discriminatory unless it can be justified. It
ought to be justified at an organisational rather than personal level however.
Considerations such as balance of workforce, and the fact that the
partnership pool will dry up if there is no-one at an appropriate level
capable of rising. A firm adopting such a policy would be well advised
though to make the policy plain and transparent and apply it with the same

transparency in order to avoid criticism.

19. Partner recruitment needs to be carried out in the same open and non-

discriminatory way as other types, again with stereotypes being avoided.
PARTNERS
20.Regulation 17 specifically deals with the issue of offering partnerships. It
applies to members of LLPs and partners in exactly the same way. A firm

must not discriminate against a person:

a. in the arrangements they make for determining to whom they

should offer the position of partner;



b. in the terms on which they offer the position;

C. by refusing to offer, or deliberately not offering him, that
position;
d. in a case where a person already holds the position of partner —

I. in the way they afford him access to benefits or by
refusing to afford, or deliberately not affording him,
access to them, or

ii. by expelling him from that position or subjecting him to

any other detriment.

PARTNERSGO PAY

21.Most firms operate a lockstep system of paying partners meaning that
remuneration can be at a high level reflecting high performance from some
time long past. Where older partners are perceived to be under performing

they can be removed, but at a not insignificant cost to the partnership.

22.There are two potential difficulties with the lockstep system. Firstly it may
discriminate against younger, higher performing partners. Secondly the
removal of underperforming older partners may in the alternative, amount

to discrimination.

23.The effect of lockstep is to reward older partners better than younger ones
who have more recently become partners. This is despite the fact that the
younger, newer partner may well be performing at a much higher level that

the older one has for some significant time.

24.Reg. 32 permits an employer (A) to put a worker (B) (including a partner

and an LLP member) at a disadvantage when compared with another



worker (C) if, and to the extent that, the disadvantage suffered is because
B’"s |l ength of service is | ess. This o

service is less than 5 years.

25Where B has mor e , thénefits paiB by yeerancesto ser vi

length of service are permissible if it reasonably appears to A:

Athat the way in which he wuses the
relation to the award in respect of which B is put at a disadvantage,

fulfils a business need of his undertakirfipr example, P
encouragingloyalty or motivation, or rewarding the experience of

some or all of his workers.)

26. Indirect discrimination of this nature therefore will either be justifiable or
exempt on the grounds that it rewards loyalty. A modified form of the
lockstep arrangement whereby rises are not automatic and there is the
possibility of falling back down the lockstep will probably be justifiable
under this regulation. Where an unmodified lockstep is in place though this
may well be much harder to justify. The ECJ has recently held in Cadman

V HSE (in relation to sex discrimination) that:-

ALength of service goes hand I n
experience generally enables the worker to perform his duties better.

The employer is therefore free to reward lengthservice without

having to establish the importance it has in the performance of

specific tasks entrusted to the emp



27.They went on to hold that there may be some circumstances where
justification as may be required but this is where there is serious doubt as to

whether the length of service criterion is appropriate.

RETIREMENT

28. The default retirement age of 65 applicable under reg. 30 does not apply to
partners. Any default retirement age for partners therefore has to be
objectively justified if it is not to fall foul of the provisions. This is likely to
be difficult to do.

29. It seems likely that a partner who is expelled or eased out of the partnership
prior to any retirement age specified in the deed may well be able to use

this as evidence of indirect age discrimination.

30.When considering retiring a partner the potential considerations (future
billing expectations, past contribution, ability and willingness to change
and develop with the firm, particular matters relating to an individual) may
well lead to age stereotypes being applied, and, again, to indirect

discrimination.

31. There is huge potential for claims to be brought by older partners claiming
they have been forced out whereas a younger person would not have been.
Such claims are likely to be high value and given their profession, such a

Claimant would almost inevitably not be shy of litigation.

32.Consequently, firms need to adopt transparent, open and stereotype-free

performance management systems for all partners. A firm will need to be



able to compare present performance with past performance in order to

justify decisions, and evidence will be required of this.

33. A firm will need to establish that all of its procedures have been assessed
and overhauled to ensure that they do not discriminate on grounds of age.
All procedures then need to be properly applied and management need to
be trained in them.
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