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We were delighted by the turn out for our successful annual Child Care Conference. 130 delegates heard 
presentations from Professor Robert Forrest, who cast serious doubt on the efficacy of hair strand testing for 
alcohol and drug abuse, and Julie Young of the University of East Anglia where she has been heavily involved in 
research on the issue of post adoption contact. Keehan J brought us right up to date with developments in Best 
Practice – see details below. There were also comprehensive presentations on legal topics from St Ives Members 
Tim Bowe, Sarah Fahy and Natalie Cross. 
 
We are please to announce that Holly Hilbourne-Gollop, Harry Marriott and George Smith have all accepted 
tenancies with us having successfully completed their pupillage. They will all be undertaking family work. 
 
Lawren Dobson  from Regency Chambers in Peterborough has already joined the family team and in November 

Malvika Jaganmohan will be joining us from Coram Chambers in London.   

 

Jeremy Weston QC, Elizabeth Isaacs QC 

 

Jeremy Weston QC Elizabeth Isaacs QC 

To view Jeremy’s CV click here. To view Elizabeth’s CV click here. 

https://www.stiveschambers.co.uk/barristers/jeremy-weston-qc/
https://www.stiveschambers.co.uk/barristers/elizabeth-isaacs-qc/
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Change Is Coming 
Ann Chavasse 

 
 
 

 
 
At the recent St Ives Child Care Conference we heard from Mr Justice Keehan who is heading up a committee looking at 
Best Practice Guidance in care proceedings. The committee was set up by the President following the Care Crisis Review 
conducted by The Family Rights Group. The following are likely to be recommended:- 
 
SPECIAL GUARDIANSHIP ORDERS  
 

1. There is now recognition of the fact that it takes time to complete a thorough SG assessment. Judges will 
be required to allow sufficient time ie 16 weeks from instruction. Because there is concern about 
“statistics” and the 26 week limit, if an SGO assessment is being undertaken, the case will then be recorded 
separately from the main 26 week cases. 

2. Save in exceptional circumstances, the child should live with the SGs before an order is made so that the 
situation in the family home can be part of the court’s assessment. 

3. A robust SGO support plan is essential to maximise a successful placement. This should include all 
provisions in detail, including what support will be given with contact to birth parents. 

 
CASE MANAGEMENT 
 

1. There is a difficulty about providing guidance to Local Authorities on Pre-Proceedings. This is normally 
managed by the DofE. However it is proposed that the President may give advisory guidance to LAs 

2. From March 2020 - Recommendations are likely to include pro-forma templates for Position Statements 
and Case Summaries. 

3. The Case Management Order is too long and complicated. The current version will continue to be used for 
the 1st Directions Order. There will be a short form order for other hearings to include relevant information 
from that hearing. Instruction of expert can be attached as a schedule to the order. 

4. There are huge regional differences in orders when children are placed at home after proceedings – CO, SO 
or No order + CIN plan. If children are at home a CO is now to be considered a draconian order. It is a 
serious step to take; only to be used when appropriate to risk; NOT to ensure support for the family. 

 
SECTION 20  
 
Recent case law on the use and abuse of Section 20 has been promulgated by Keehan J. Guidance will be used to ensure 
that where a section 20 situation exists there will be a regular review of the child by a senior member of the LA. 
Guidance will be given on where section 20 is appropriate and also inappropriate, to avoid situations eg where children 
languish in care for years; babies are removed at birth without proper parental consent.  
 
ANN CHAVASSE 
 

Ann Chavasse 

To view Ann’s CV click here. 

https://www.stiveschambers.co.uk/barristers/ann-chavasse/
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 Failure To Protect 
Sarah Fahy 

 
 
 

 
Some useful guidance from the Court of Appeal on what might or might not constitute “failure to protect” when a 
child had been injured by another. 
 
In L-W Children 2019 EWCA Civ 159  the CA was concerned with L aged 4 years who had suffered serious NA bruising.  
 
4 adults were in the potential pool of perpetrators including M, mother’s partner GL; F and father’s partner LP, who 
were in the pool because L had staying contact with them shortly before M discovered the bruising and because L 
alleged that it was LP who had hurt her. 
 
LA alleged M failed to protect L. 
 
The judge at 1st instance found that GL had caused the injuries to L when caring alone for L and her siblings whilst M 
was absent from the house at work. 
 
She also found that M had failed to protect because she ought to have known GL was likely to inflict this significant 
harm. Matters relied upon for that finding were:- 
 

A. M failed to ask GL what had happened while she was at work 
B. M had failed to listen to her own mother (with whom M had a fraught relationship) telling her that L 

was frightened of GL 
C. She continued to live with GL after the injuries were confirmed to be NAI 
D. She had remained in a relationship with GL:- 
 

i. who she knew to be short tempered and had been violent in adult situations 
ii. after a recent incident when GL lost his temper having been falsely accused of causing a mark to 

L which was in fact eczema 
 
HELD on Appeal 
 

1. The LA must prove a causative link between the facts relied upon and the risk alleged AND 
2. Later events are only relevant if they show what the position was at the relevant time. Re J 2015 EWCA 

Civ 222   
3. M failing to ask GL what had happened whilst she had been at work and not listening to her mother 

saying L was frightened of GL was insufficient in the context of L alleging that LP had caused her injuries 
and the police actively investigating LP 

4. GL’s loss of temper on one occasion with M and his violence in adult situations was insufficient to alert 
M that he had the propensity to cause serious injuries to a child 

5. It cannot be said that any woman who fails to separate from a partner who has been violent in adult 
situations outside the home is failing to protect. 

6. Failure to protect comes in innumerable guises eg  
 

- M covering up for a partner who has abused a child; 
- M who has failed to seek medical help for a child in order to protect her partner 
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Failure To Protect, continued… 

 

 

- Where continuing to live with a person is having a serious deleterious effect on a child such as 
frequent domestic abuse situations 

 

7. Courts should be alert to the danger of such a serious finding becoming a “bolt on” to the central issue of 
perpetration.     

 

 

 

AND in G-L-T Children EWCA Civ 717 where 4 children were subject to care proceedings. The youngest J was aged 2 

years and suffered from a number of genuine medical problems due to prematurity.  

 

The Judges conclusion at 1st instance that M had fabricated symptoms of medical issues, was unchallenged. 

 

However the finding that F had failed to protect because of a failure to inform medical professionals of certain 

information was appealed. 

 

HELD Allowing the appeal 

 

1. A failure to protect is a threshold finding and therefore must satisfy the threshold criteria independently 

of findings made regarding the conduct of the perpetrating parent. 

2. The finding in this case was a “bolt on” to the substantive findings against M 

3. Courts and LAs should approach allegations of “failure to protect” with assiduous care and keep to the 

forefront of their collective minds that this is a threshold finding that may have important consequences 

for subsequent assessments and decisions. 

 

SARAH FAHY 

Failure To Protect 
Sarah Fahy 

Sarah Fahy 

To view Sarah’s CV click here. 

https://www.stiveschambers.co.uk/barristers/sarah-fahy/
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Vulnerable Witnesses 
Natalie Cross 

On 2nd September 2019 Vulnerable Witnesses and Parties in the Family Courts – Toolkit 13 was published. It is 64 pages 
long and contains really useful information and guidance for us including helpful examples of “good practice”.  
 
Its objective is to maximise the opportunity for vulnerable witnesses (VW) to give effective evidence. 
 
It is directed that all advocates, including LIP, are expected to be familiar with the toolkit. (PD3AA para 5.7) 

These are the type of factors that might lead to the conclusion that a party or a witness is a VW (Rule 3A.7):- 

i) Impact of actual or perceived intimidation 
ii) Significant impairment of intelligence or social functioning 
iii) Mental disorder 
iv) Physical disability or disorder 
v) Undergoing current medical treatment/medication 
vi) Issues in the proceedings including abuse eg sexual, physical, domestic, racial, sexual orientation, FMH, 

forced marriage, honour related issues, human trafficking 
vii) Whether the matter is contentious 
viii) Age, maturity, understanding 
ix) Social and cultural background and origins 

Children are automatically VWs 
 
It is clear from the above that many of those giving evidence in care proceedings are likely to be VW by the very nature 
of the case.  
 
The Court should consider the issue at the earliest opportunity 

Applying for a Participation Direction 

The application should include:- 

i. Why the person would benefit from assistance 

ii. Measures likely to maximise the quality of evidence 

iii. And why they would assist 

Participation directions can be given at this stage including:- 

-Directions on structure/timing of the hearing 

-Formality of language to be used 

-How VW and parties enter/leave the building 

-Screens 

-Live link 

-Use of devices eg tablet or timeline 

-Intermediaries 
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 Vulnerable Witnesses, continued... 

 

If the Court decides that a witness is vulnerable it MUST move to decide whether participation directions are necessary 

and if so identify what is required at a GRH 

 

Ground Rules Hearing - GRH 

This is a hearing to consider the conduct of the advocates and parties in relation to the evidence of VW and putting the 

necessary support in place which might include:- 

-What time of day questioning should take place 

-Will questions be submitted in advance to the Judge 

-What topics will be covered 

-Will VW who has been ABE interviewed see their interview in advance 

-How should questions be put to assist understanding eg short questions; simple language 

-How long will questioning last  

-Who will conduct questioning eg one advocate on behalf of all parties 

-Conduct of cross-examination eg avoidance of repetition; questions agreed in advance 

-Pre-recorded evidence 

-Who may be present eg support worker 

-Oath arrangements 

-Scheduled breaks 

-Communication aids 

-Where will VW give evidence eg at home; in a suitable location nearby 

-If the VW is to attend court, provision of separate entrance waiting room 

 

The advocates and the court will also need to consider the balance between protective measures for the VW against 

the effect that these measures will have upon the weight that will be given to the evidence. 

 

This article serves as a summary only. Family Procedure Rules 2010 Part 3A, Practice Direction 

3AA and the Toolkit are essential reading.  

 

NATALIE CROSS 

 

Vulnerable Witnesses 
Natalie Cross 

Natalie Cross 

To view Natalie’s CV click here. 

https://www.stiveschambers.co.uk/barristers/natalie-cross/
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Disclosure To The Police 
Rebecca Cross 

 
 
 

In  M (Children) 2019 EWCA Civ 1364 Keehan J, at first instance, ordered that statements by and position statements 
on behalf of the parents, filed in care proceedings, should be disclosed to the Police upon their application for 
disclosure. 
 
The parents appealed citing their rights  

-to silence  
-not to incriminate themselves 

 
HELD 
 

1. The right to silence applies when questioned by the police not in family proceedings 
2. The privilege against self-incrimination in civil proceedings is disapplied in cases involving the welfare of 

children by section 98 CA 1989 with the proviso that the “evidence” given in these proceedings is not 
admissible as “evidence in criminal proceedings.” 

3. Additionally in this case the statements applied for contained no incriminating material. 
4. The test applied by Keehan J and set out in Re C 1997 Fam 76 also reported as Re EC 1996 2 FLR 725 is 

the appropriate test to apply.  
5. The test suggests that the court should consider:- 

 
a. The welfare and interests of the child or children concerned in the proceedings; 
b. The welfare and interests of other children; 
c. Maintenance of confidentiality in children cases; 
d. Importance of encouraging frankness in children cases; 
e. The public interest in the administration of justice; 
f. The public interest in the prosecution of serious crimes and the punishment of offenders; 
g. The gravity of the alleged offence and the relevance of the evidence to it; 
h. The desirability of cooperation between agencies. 

 
6. On behalf of the parents it was suggested that a newer and different test should be applied. That 

argument was rejected by the Court of Appeal and the parents appeal was dismissed. 
 
REBECCA CROSS 
 
On October 13th Rebecca ran the Royal Parks ½ marathon to raise funds for Family Rights Group. She completed the 
run in 1 hour 59 minutes 24 seconds and has raised £1740 so far.  

Rebecca Cross 

To view Rebecca’s CV click here. 

https://www.stiveschambers.co.uk/barristers/rebecca-cross/

