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 Basharat Hussain joins Chambers 

The annual conference for public law practitioners who represent local authorities, parents and children 
 
We are delighted to announce that our annual Child Care Conference will be held on Friday 12th October 2018.  
 
This all-day event will include keynote presentations from members of our Family group.  Guest speakers confirmed 
are: 
 
 Dr Anand Saggar, Consultant in the South West Regional Genetics Department at St George’s Hospital Medical 

School and Honorary Senior Lecturer within the Medical School. 
 
 Sue White FAcSS, Professor of Social Work in the Department of Sociological Studies at the University of 

Sheffield. 
 
Date:  Friday 12th October 
Venue: Edgbaston Stadium, Edgbaston Road, Birmingham, B5 7QU 
Time:  09.00 to 16.30 
CPD:  6 hrs 
Cost:  £110 per delegate 
 
To book your space at this popular conference, please either download and complete the booking form (click here) or 
email christine.doyle@stiveschambers or rebecca.youster@stiveschambers.co.uk.  To keep up to date on the 
programme and additional guest speakers, please visit our website (www.stiveschambers.co.uk).   
 

St Ives Chambers is delighted to announce that Basharat Hussain has joined from Cornwall Street 
Chambers. 
 
Basharat, who is a family law specialist, is now available to accept instructions. 
 
Head of Chambers, Jeremy Weston QC said “We are absolutely delighted that Basharat has 
decided to join Chambers and he adds great depth and expertise to our family team. We are 
certain that this further cements our position as one of the leading family law chambers in the 
Midlands.” 

Basharat Hussain 

http://www.stiveschambers.co.uk/content/uploads/2018/07/Child-Care-Conference-2018-booking-form.pdf
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Judges Meeting with Children 
An Update from MacDonald J 

1. Most practitioners will be aware of the provisions of The Guidelines for Judges Meeting Children (2010) 2FLR 
1872. Key provisions include:- 

 
 (a) any meeting must accord with the welfare interests of the children; 
 
 (b) all parties should have an opportunity to make representations upon the issue; 
 
 (c) appropriate practical arrangements need to be made; and 
 

(d) the purpose of the meeting is for the children to gain an understanding of what is going on and to be  
reassured that the judge has understood him/her and NOT for the purpose of gathering evidence. 

 
2. In London Borough of Brent v D and Ors (Compliance with Guidelines on Judges Meeting Children) [2017] 

EWHC 2452 (Fam), MacDonald J observed that the Guidelines do not say WHEN the issue should be raised. He 
advises that the issue should be raised at the IRH so that:- 

 
 (a) all parties have an opportunity to make representations; 
 
 (b) appropriate arrangements can be made; and 
 
 (c) the purpose and expectations of the meeting can be clarified and determined in advance. 
 

3. If the child expresses a wish after the IRH, the steps required by the Guidelines should be commenced  
immediately so that appropriate arrangements can be made in a timely fashion. 

 
4. MacDonald J revisited the issue in B v P (Children's Objections) [2017] EWHC 3577 (Fam)-1. This was an  

abduction case where F had applied for the two children, aged 11 and 12 years, to be returned to Hungary 
where M conceded that their removal had been wrongful. M raised two defences (harm and the children’s 
objections). The children, both of whom were on the autistic spectrum, expressed strong wishes NOT to return 
to Hungary and wished to meet the Judge. The Judge met with the children prior to the final hearing. The 
minute of the meeting is included in the judgement where the children:- 

 
 (a) begged the judge not to send them back to Hungary; and 
 
 (b) stated very clearly that they are frightened of F. 
 
5. MacDonald J observed that the note does not fully convey the level of upset the children displayed during the 

course of the meeting. The Judge then heard representations from M and F and ordered a psychological  
assessment of the children due to:- 

 
 (a) the presentation of the child at the meeting; 
 
 (b) the diagnosis of autism; and 
 
 (c) M’s defences of harm and children’s objections. 
 
‘Judges Meeting with Children – An Update from MacDonald J’ continues overleaf 

 



6. He stated that this case demonstrates the difficulty for judges seeing children, particularly in the context of 
the injunction against using such meetings as a gathering evidence exercise, because the Judge:- 

 
 (a) begins to form an impression of the child; 
 
 (b) sees how the presentation of the child compares with that contended for by the parties; and 
 
 (c) hears statements from the child that may be relevant to the issues the court is tasked with deciding. 
 
 This is a predictable and unavoidable consequence of such a meeting. 
 
7. MacDonald J posed the question “How is the judge to treat such information?” In short:  
 

(a) it would be entirely artificial and potentially unjust to simply banish 
these matters from his mind without more; 

 
(b) BUT the guidelines state that the judge may not rely on that  

information as evidence; and 
 
(c) that may be far easier to articulate in theory than to apply in  

practice 
 
Michelle Brown (for CV click here) 
June 2018 
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Judges Meeting with Children 
An Update from MacDonald J 

Michelle Brown 

 
 Judges do get it badly wrong! 

1. The Court of Appeal gave judgment on 11th April 2018 in Re P (A Child) [2018] EWCA Civ 720 and found that 
a family had been badly let down by the Family Justice System. 

 
2. In August 2014, T (aged 14 years), an adopted daughter, made allegations of sexual abuse against F. She was 

accommodated by the LA under section 20. In April 2016, the LA commenced care proceedings in respect of 
T, by which time she had become a vulnerable and troubled teenager. Her younger sister, X, remained at 
home under a regime of intensive supervision. 

 
3. In Autumn 2016, the case came before Parker J for determination of the abuse allegations. The threshold 

was conceded by the parents on the basis that T was beyond parental control. The judge reserved judgment 
and then in December 2016 and January 2017 gave partial judgments, appearing to make some findings 
against M and F.  

 
4. Because the judgment was unclear, advocates for M and F submitted written requests for clarification but 

the judge failed to respond. Therefore, in August 2017 M and F both issued notices of appeal. 
 
Judges do get it badly wrong! continues overleaf 

https://www.stiveschambers.co.uk/barristers/michelle-brown/


 

5. In November 2017, McFarlane LJ gave leave to appeal and in April 2018 delivered the judgment of the Court 
of Appeal.  

 
6. All parties agreed that the appeal should be allowed, but McFarlane LJ took the opportunity to give some 

guidance as follows: 
 
 (a) The window for an appeal is limited to 21 days. 
 
 (b) It is often not possible to obtain a transcript of an oral judgment within that timeframe. 
 
 (c) Accordingly, advocates should take a note of oral judgments.  
 
 (d) In the event of an appeal, a note (preferably agreed) should be prepared for the single judge. 
 

(e) Where, as here, the process of clarification fails to achieve finality of judgment within a reasonable 
time, it is not in the interests of justice for time to run without a notice of appeal being issued. 

 
 (f) A reasonable time for clarification would be 4 weeks. 
 
 (g) Therefore, after 4 weeks from the request for clarification, the notice of appeal should be issued, 
 
7. The advantage of serving the notice is that the Court of Appeal can engage 

with the trial judge. In this case, the Court of Appeal set aside the oral 
judgments of Parker J and the care order in respect of T continued. 

 
8. There was never any order in respect of X and the Court of Appeal  

approved the LA’s position that all child protection measures in respect of 
X should cease.   

 
Kirstie Danton (for CV click here) 
June 2018 
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Kirstie Danton  

Due to a significant surplus of work across all areas of the family team, applications are invited from exceptional 
practitioners at all levels of call in the following practice areas: 
 
• Public law children • Private law children • Matrimonial finance • Court of Protection 
 
Chambers has a proud history of career progression and moving members of chambers into silk and judicial 
appointments.   Chambers also welcomes applications for third six pupillage from individuals dedicated to developing 
a practice in family law.  
 
Applications are treated in the strictest confidence, and should be addressed to Head of Chambers, Jeremy Weston 
QC via email to jeremy.weston@stiveschambers.co.uk.  Please see our website for further details, click here. 

 We are recruiting - join one of the leading family law sets 

https://www.stiveschambers.co.uk/barristers/kirstie-danton/
mailto:jeremy.weston@stiveschambers.co.uk
https://www.stiveschambers.co.uk/our-highly-regarded-family-law-team-is-recruiting/#utm_source=newsletter&utm_medium=email&utm_campaign=FLW_ad_2


1. Although dealing with an incident leading to death, the principles in this case apply to all cases where there 
are parallel criminal and family proceedings. 

 
2. FACTS: M and F had separated. M returned to the former matrimonial home to visit the children aged 10 and 

7. During an argument F inflicted a fatal stab wound to M’s neck after M had caused injury to F and a child 
with the knife. F was acquitted of all criminal charges. 

 
3. Just before the finding of fact hearing in the care proceedings, the LA amended its threshold document and 

F’s legal team appreciated for the first time that the LA were seeking findings based on the criminal evidence 
and that was all to be released into the care proceedings.  

 
4. Fs lawyers applied for more time to evaluate the huge quantity of criminal evidence. Application refused. In 

her judgment, Theis J found that F had used “unreasonable force” and “unlawfully killed” M and made  
reference to criminal principles in her judgment including the criminal defence of “self-defence”. 

 
5. On appeal the two main issues in the case were:- 
 

(a) the extent to which the family court should import elements of criminal law into a fact-finding hearing 
in child care proceedings; and 

 
(b) whether the limited time allotted to F’s legal team to prepare the case amounted to Article 6 

“unfairness”. 
 
6. McFarlane LJ gave the leading judgment (with Gloster LJ dissenting on some aspects):- 
 

(a) Criminal law has no place in a care fact finding hearing, which has as its focus the welfare of the  
children rather than the guilt or not of an adult (see also Hedley J A Local Authority v S [2004] EWHC 
1270 (Fam)). 

 
(b) It is fundamentally wrong for the Family Court to be involved in an analysis of factual evidence, based 

upon criminal principles and concepts, in proceedings relating to the welfare of children. 
 
 (c) The timetable imposed on the F’s advocates was untenable and therefore in breach of Article 6. 
 

(d) Judgments in family proceedings should avoid language which has a bespoke meaning in the context of 
the criminal jurisdiction, e.g. “self-defence”, “reasonable force”, “loss of self-control”. Phrases such as 
“inappropriate” or “proportionate” force may reflect judges findings in a particular case and avoid the 
risk of misunderstanding in expressing a finding based directly on criminal 
proceedings. 

 
7. The appeal was allowed and a re-hearing was directed. 
 
Mark Cooper (for CV click here) 
June 2018 
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The Place of Criminal Law in Family Proceedings?  
R (Children) [2018] EWCA Civ 198 

Mark Cooper 

https://www.stiveschambers.co.uk/barristers/mark-cooper/


It has become increasingly difficult to persuade the Court to grant ANY application for an expert report, let alone an 
application under section 38(6) for an assessment of the child. This issue was revisited by the Court of Appeal in Re Y 
(A Child) (S.38(6) Assessment) [2018] EWCA Civ 992: 
 
1. A consultant psychiatrist recommended that the parents and J (aged 7 months) should be assessed at Phoenix 

Futures, an agency that specialises in drug addiction. 
 
2. Of the seven questions in the letter of instruction, only one related to J and her mother. The others dealt 

solely with the mother. 
 
3. The local authority opposed the application on the basis that this was not an assessment of the child and, 

therefore, fell outside the Court’s powers under section 38.  
 
4. The Judge at first instance granted the application and ordered the local authority to fund the assessment. 
 
5. The local authority successfully appealed. The Court of Appeal referred to: 
  
 (a) Re C (a minor) (Interim Care Order: Residential Assessment) [1997] 1FLR 1, where the House of Lords 
  stated that “the proposed assessment must...be an assessment of the child”. 
 
 (b) Re G (Interim Care Order) [2006] 1 FLR 601, where House of Lords stated: 
 
  i. that an assessment to give a parent the opportunity to change through therapy does not come 
   within 38(6); 
  Ii. what is required is an assessment of the child, including her relationship with her parents, risk, 
   and how any risk can be managed. 
 
6. In Re Y, the Court of Appeal stated that the court should ask itself two questions: 
 
 (a) is this a proposal for an assessment that falls within s38(6); and 
 
 (b) if so, is the assessment necessary to assist the Court to resolve the proceedings justly? 
 
7. In Re Y, the Court of Appeal found that what was proposed was a unit that would assist the parents to 

become drug free and NOT a unit designed to assess the mother and the child. Accordingly, the proposed 
assessment fell foul of both Re C and Re G, as well as section 38(6) itself. 

 
8. In addition, there was a question mark as to whether the assessment was necessary as there was already a 

wide range of information available to the court, namely: 
 
 (a) evidence from the social worker; 
 
 (b) evidence from the Westminster Drugs Project; 
 
 (c) hair strand and urine tests; 
 
 

‘Section 38(6) Assessments – A Timely Reminder’ continues overleaf 
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Section 38(6) Assessments – A Timely Reminder 
 



 
 
 (d) an independent social worker’s assessment; and 
 
 (e) a psychiatric assessment. 
 
9. Accordingly, the appeal was allowed.  
 
Rebecca Cross (for CV click here) 
June 2018 
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Section 38(6) Assessments – A Timely Reminder 

Rebecca  Cross 

 Why we need a Family Drug and Alcohol Court in Birmingham 

1. The Department of Education has recently funded research into the sustainability of outcomes in the Family 
Drug and Alcohol Court (FDAC) after intervention and proceedings have ended in comparison with non-FDAC 
cases. 

 
2. The findings are very encouraging and as follows: 
 
 (a) A higher proportion of mothers in the FDAC had stopped misuse by the end of proceedings. 46% v 30% 
 
 (b) A higher proportion of families in the FDAC were re-united or continued to live together by the end of 
  proceedings. 37% v 25% 
 
 (c) A higher proportion of children in the FDAC returned to mothers who were no longer misusing. 35% v 
  21% 
 
 (d) A higher proportion of mothers reunified via FDAC were estimated to sustain cessation. 58% v 24% 
 
 (e) A higher proportion of mothers who had been reunited with children at the end of proceedings in the 
  FDAC were estimated to experience no disruption to family stability at the 3-year follow-up. 51% v 22% 
 
3. The report concludes that FDAC is better able to build on the potential of parents to change in the short and the 

long term, increases the cessation of drug and alcohol misuse and its sustainability, and improves the chances 
of children living at home with parents. 

 
4. This research was undertaken by the University of Lancaster. 

The full report can be found at  
 http://wp.lancs.ac.uk/cfj-fdac/.  
 
Ann Chavasse 
June 2018 
 

Ann Chavasse 

https://www.stiveschambers.co.uk/barristers/rebecca-cross/
http://wp.lancs.ac.uk/cfj-fdac/
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Jeremy Weston QC named ‘Barrister of the 
Year’ by the Birmingham Law Society 

 
In March, Head of Chambers, Jeremy Weston QC was awarded Barrister of the Year 
by the Birmingham Law Society. 
 
Greg Rogers, Deputy Head of Chambers said: “This award is testament to Jeremy’s 
abilities as an advocate, his standing within the legal community and his leadership 
of St Ives Chambers, which continues to flourish despite the many changes the  
legal sector faces. We are delighted for him.”  

Jeremy Weston QC with his award 

The views expressed in these articles are those of the author and do not necessarily represent the views of St Ives Chambers.  The information or 

commentary provided in this document is for your personal use only.  The recipient(s) of the information should not copy, distribute or otherwise 

divulge the information, directly or indirectly, to any other person or publish the information, in whole or in part, for any purpose, without written 

permission of St Ives Chambers.  Every effort is made to ensure that the information is accurate and up to date, but no representation of warranty, 

express or implied, is given by or on behalf of St Ives Chambers or any of such person’s directors, officers or employees or any other person as to 

the accuracy or completeness of the information or opinions contained in this document and no liability is accepted for any such information or 

opinions.  The information does not, and is not intended to, amount to legal advice and is not intended to be relied upon. 

The winning team from Birmingham City Council 

 

The St Ives Charity Challenge Cup raised £1,668 for Birmingham Children’s 
Hospital.  Many congratulations to the legal team from Birmingham City 
Council for winning the quiz this year! 
 
Many thanks to all of those who donated raffle prizes and those who made 
up teams for a fun-packed evening. 

St Ives Charity Challenge Cup Quiz 2018 


